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EDITORIAL NOTES. 





WE TRuSsT WE Shall soon be able to furnish the bar of New Jer- 
sey with copies of all the acts of the last session of the Legislature, 
but in the mean time it may be well to call attention toa few un- 
important acts which we have not yet spoken of. 

The twentieth section of the assignment act was amended so as 
to name atime within which the claims must be presented. We 
pointed out in January last, 7 N. J. L. J. 2, that the statute was 
defective in this respect, and showed how the omission was made 
in arranging the Revision. Judge McCarter afterwards decided, 
In re Marley Eunson & Co., Essex Orphans’ Court, 7N. J. L. J. 
48, that the claims were not barred by the notice given by the 
assignee to present them within three months. The amending act 
is chapter 17 of the Laws of 1884, and changes section 20 by strik- 
ing out the words ‘‘ the time allowed by this act,’’ and substitut- 
ing for them the following: ‘‘ three months from the date of the 
assignment or within such other time as may be fixed by the court 
in accordance with the fifth section of this act.’’ 

It does not apply to the case of an assignment heretofore made, 
but in such a case the court may by order limit the time. The 
act does not take effect until July 4th. 


























AN ACT THAT may have consequences more far-reaching than Le 
were understood by the Legislature which passed it is chapter 9, “i 
‘‘An act relating to the payment of money to executors, adminis- 4 
trators or trustees under a trust or power, and discharge on pay- 
ment thereof.’’ It provides that the receipt or acknowledgment 
in writing of an executor, administrator or trustee, heretofore or 
hereafter given for any money heretofore or hereafter paid 
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to him in the exercise of his trust, shall effectually exonerate 
the person who has paid or may hereafter pay the money 
from seeing to the application thereof, or being answerable for 
any loss or misapplication thereof. 

This destroys at once a rule of the court of equity which may 
have caused some annoyance to purchasers and to lawyers 
searching title, but has done a great deal to preserve trust funds 
to the persons for whom they were intended. This act not 
only changes the policy of the law for the future, but attempts to 
discharge all liabilities which have been incurred in the past. It 
is not impossible that the bill was introduced to meet the case of 
some negligent purchaser whose money was misapplied by the 
executor. 


AN IMPORTANT change has been made in the law relating to 
costs in the supreme court. The rule denying costs, unless the 
sum of two hundred dollars is recovered, is amended so as not to 
extend to cases in which the parties reside in different counties 
and the sum recovered amounts to one hundred dollars. This is 
chapter 20 and is an amendment to sec. 268 of the Practice Act. 





THE AocT providing for the service of declaration with the sum- 
mons does not take effect until July 4th. 





UNDER THE law of partnership, as it stood, there was supposed 
to be serious embarrassment in the case of the lunacy of a part- 
‘ner; and an act was obtained which provides for the appointment 
of a receiver and the winding up of the affairs of a partnership in 
the case of the lunacy of a partner. It was taken from an English 
statute. It may be doubted, however, if any legislation was mec- 
essary. The Court of Chancery certainly has power to appoint a 
receiver in such a case. See Sheldon on Lunacy, § 430, and 3 Kent 
Com. 58. 





AN AMENDMENT to the act concerning conveyances provides 
that no acknowledgments heretofore taken in another state, shall 
be held to be invalid for want of a certificate that the officer taking 
the same was duly authorized to take acknowledgments of deeds 
in the state or territory where it was taken. The purpose of this 
was to cure the defects which exist in hundreds of acknowledg- 
ments because the certificate is that the officer who took the 
acknowledgment was authorized to take the same instead of 
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authorized to take acknowledgments generally in that state or 
territory. The difficulty has been that the clerks of the courts 
have used their local forms instead of certifying according to our 
statute. This new act only cures past mistakes. The rule remains 
the same as before. In New York city the clerk has had a form 
printed for New Jersey. But all other printed forms must be 
carefully examined. It is greatly to be desired that uniformity 
on this subject should be obtained throughout the entire country. 


A SUPPLEMENT to the act relating to partition (Rev. 795) is said 
to have been drawn by the Chancellor. The purpose of it is to es- 
tablish a detinite and uniform practice in regard to encumbrances, 
and especially to those upon undivided interests. Under the law 
as it was, a charge upon an undivided interest remained a lien up- 
on the share assigned by the party having the interest, but there 
was no definite provision for distributing the proceeds of the share 
in case of a sale, and the proper practice was not well understood. 

This act provides first that it shall not be necessary in the first 
instance to make any creditor a party to a suit for partition in the 
Court of Chancery, and that the partition shall not affect or impair 
the lien of such creditors except in the cases provided for in the 
next section. Second, that when the lien is on the undivided in- 
terest, such lien, if partition be made, shall thereafter be a charge 
only on the share assigned to such party, subject to the expenses 
of partition. This is Section 36, Rev. 804. Third, the complain- 
ant may, at his option, make every creditor having a lien a party. 
Fourth, that before the making of any order to sell, the court, on 
motion of either party, shall direct the complainant to amend his 
bill by making every creditor a party who has a lien upon an undi 
vided interest, and may thereupon, by an order of reference, direct 
a master to ascertain whether there are any liens upon undivided 
interests and by whom they are held; and fifth, that if it appear 
that there are any such liens upon any share, the court, if it or- 
der a sale, shall direct the proceeds of that share to be paid to the 
clerk of the court, after deducting expenses. The sixth section 
provides that any party in interest may make application for this 
money upon fourteen days notice to the owner of the share and to * 
every encumbrancer, or twenty days notice in case of non resi- 
dents. By the seventh and eighth sections provision is made for 
the hearing of proofs and the distribution of the money. 

The clerk is to procure satisfaction to be acknowledged on the 
payment of every encumbrance. 

The proceedings to ascertain and settle the amount of encum- 
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brances are not to affect any other party in the suit nor delay the 
paying over of moneys to any other party. Section eleven pro- 
vides that the conveyance shall be recorded and shall bea bar both 
in law and equity against all persons interested in the premises in 
any way, who shall have been made parties to the proceedings, 
and against all other persons claiming under them or any of them, 

The act goes into effect immediately, and applies to proceedings 
hereafter to be taken in suits now pending. 





THE case of Walker v. Wabash, etc., R. Co., lately decided in 
the St. Louis Court of Appeals, 18 Central Law Journal p. 394, 
presents some interesting points concerning the use of limi-ed rail- 
road passage tickets. 

The court here decided that where a person purchases of a rail- 
way company a passage ticket from one point to another point, 
and enters upon the performance of the journey, the company is 
obliged to carry him only in the event that he continues upon its 
vehicle until the transit is ended; @ fortiori he cannot compel 
the carrier to allow him to leave its train whenever he may chose, 
and to introduce a third person who is to perform the rest of the 
journey in his place. 

And where a railroad conductor gives to a passenger who has 
purchased a limited passage ticket from A. to C., a check, upon 
which were the words ‘‘ continuous passage,’’ as well as punches 
and marks, made in accordance with the rules which are supposed 
to be understood by the servants of the company alone, and for 
their instruction, and at B. he sells such check to a broker, who 
sold it to the plaintiff, the plaintiff thereby acquired no right to 
use such check for the remainder of the journey in the place of him 


who originally received it. 





In THE case of Alley v. Wott, April 21, 1884, IV Federal 
Reporter p. 495, it was Held, That the trial of a demurrer ina state 
court is the trial of a cause within the meaning of the words ‘‘be- 
fore the trial thereof,’’ in the act of 1875. 

Thereafter no removal to a federal court can be had. 





Knowlton v. Milwaukee City Railway Co., Supreme Court of 
Wisconsin, January 1884, 17 Reporter p. 543, was an action to re- 
cover damages for an injury suffered by the plaintiff. The defen- 
dant was a corporation and a carrier of passengers for hire, in the 
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city of Milwaukee, in cars drawn by horses. In May, 1882, the 
plaintiff was a passenger in one of these cars, and when alighting 
therefrom was injured by the starting of the car. 

The court decided, that the right of the plaintiff to recover was 
not affected by the fact that he was traveling for pleasure on 
Sunday. That he did not thereby become an outlaw, but was 
as much within the protection of the law, and was entitled to the 
same degree of care by the defendant, to protect him from injury, 
as though he had postponed his ride on the defendant’s car until 
the following day. See note,6N. J. L. J. p. 293, and New York 
S. and W. R. R. Co. v. Smith, 7 N. J. L. J. p. 85. 





It MAY be interesting to those who expect to spend the coming 
season in Europe, to know exactly what wearing apparel is exempt 
from customs duties. 

In Astor v. Merritt, Vol. IV, The Federal Reporter p. 413,it has 
been decided that under section 255 of the Revised Statutes, —now 
section 2503, by virtue of section 6 of the act of March 3, 1883, C. 
121, (22 St. 521,)—exempting from duty ‘‘ wearing apparel in actual 
use and other personal effects (not merchandise) * * * of per- 
sons arriving in the United States,’ the proper rule to be applied 
was to exempt from duty such of the articles as fulfilled the follow- 
ing conditions: (1) Wearing apparel owned by the passenger, and 
in a condition to be worn at once, without further manufacture ; 
(2) brought with him as a passenger, and intended for the use or 
wear of himself or his family who accompanied him as passengers, 
and not for sale, or purchased or imported for other persons, or to 
be given away ; (3) suitable forthe season of the year which was 
immediately approaching at the time of arrival ; (4) not exceeding 
in quantity, or qttality, or value what the passenger was in the hab- 
it of ordinarily providing for himself and his family at that time, 
and keeping on hand for his and their reasonable wants in view of 
their means and habits in life, even though such articles had not 
been actually worn. 





THE question whether a citizen on a plea of set off can obtain 
judgment over against a state, in the absence of legislative enact- 
ments authorizing such a recovery, was recently involved in Com- 
monwealth v. Owensboro and Nashville R. R. Co., Court of Ap- 
peals of Kentucky, January 1884, 17 Reporter 621. 

Action was brought by the state against the railroad company, 
to recover taxes alleged to be due for the years 1881 and 1882. The 
right of recovery was denied by the railroad company, with the 
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further response that by mistake of law and fact it had paid 
the amount of taxes for the year 1880, and sought to have it paid 
back by the state. 

The court, said: There is no legislative authority for the institu- 
tion of the action by way of set-off, or otherwise against the state, 
and though the appellee is not liable for the taxes due and assessed 
for the years 1881 and 1882, the court still cannot render a judg- 
ment in favor of the appellee against the state for the amount of 
the taxes paid for the year 1880. 





Graves v. Lake Shore and Michigan Southern R. R. Co., Su- 
preme J. Court of Mass., March 4, 1884, 17 Reporter, p. 623, 
decides that ona contract for garriage, where the liability is limited 
to a certain sum per barrel, the valuation is binding although the 
goods are lost through negligence. 

Certain goods were received by the defendants as common car- 
riers at an agreed valuation of $20 per barrel, and upon the further 
agreement that in case the defendants should become responsible 
for loss of the goods the above should be the measure of damages. 

The goods were destroyed by the negligence of the defendants. 
The plaintiffs contended that the valuation of the goods was only 
binding upon them in case of loss from any other cause than neg- 
ligence, and that the contract does not import an exemption of lia- 
bility for negligence. Morron, C. J., delivering the opinion of 
the court, said: The plaintiffs admit that their valuation of the 
gvods would be conclusive against them in case of a loss from any 
other cause except the negligence of the carriers or their servants, 
but contend that the contract does not fairly import a stipulation 
of exemption from responsibility for such negligence. In the 
course of time such negligence is inevitable, and the business of a 
carrier could not be carried on unless he includes this risk in fix- 
ing his rates of compensation. When the parties in this case made 
their contract, it is fair to assume that both had in mind all the usual 
risks of the carriage. It savors of refinement to suppose that they 
understood that the valuation of the goods was to be deemed to be 
fixed if a loss occurred from some causes, but not fixed if it oc- 
curred from the negligence of the servants of the carrier. Such 
does not seem to us to be the fair construction of the contract. 
The agreed value is the measure of damages, and evidence of the 
actual value is not admissible. 

There is some difference of opinion on this subject in different 
jurisdictions, and it is the part of a clever lawyer who has a suit 
against a corporation that is to be found in several states to 
choose his forum with discretion. Even then it seems to be liable 
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to be blocked by an injunction. It was this which happened in 
the recent case of Dinsmore v. Neresheiner, 32 Hun. 204, Albany 
Law Journal, May 24, 1884, p. 408. The defendant, a resident 
of New York, commenced an action against an express company 
in the Supreme Court of the District of Columbia, to recover the 
value of goods delivered for carriage upon a receipt limiting the 
carrier’s liability to a specified sum. 

The action was bronght there to avoid the effect of the decisions 
of the courts of New York, holding such provisions valid, and to 
get the advantage of the decisions of the District to the contrary. 

The New York Supreme Court held that to allow the plaintiff 
in that action to avoid the restraint of the contracts and hold the 
defendant liable for the full value of the articles in plain violation 
of the language of the contracts, would be to perpetrate a success- 
ful fraud upon the defendant; and that the court had the power 
in the present action to grant an injunction to restrain the parties 
from proceeding with such an unconscionable action in the District 
of Columbia. ; 

In our own state, the following cases establish the rule, that the 
effect of such a special contract is to limit the extent of the 
responsibility of the carrier. Ashmore v. Penna. Towing Co., 4 


Dutch. 180; Gibbons v. Wade, 3 Hal. 255; Kinney v. Central R. 
R. Co., 3 Vr. 413. : 





Two recent cases taken together show pretty clearly the true lim- 
it of the master’s liability for the acts of his servant. The question 
generally is what is meant by within the course of his employment. . 
In one of these cases the act of the servant was just within and in 
the other not far beyond the course of his employment. 

Both were decided by the Supreme Court of Minnesota in Janu- 
ary last. One was Mullvehillv. Bates, and the other Marrier v. 
St. Paul M. and M. Ry. Co. In the former case where a wagon 
was driven over a child on a public street, the driver being author- 
rized generally to do an express business, the master was held lia- 
ble in damages, although at the time the driver was carryingaload 
of goods for himself. While in latter case, the plaintiff sought to 
hold the company liable for the destruction of his hay by fire, com- 
municated by burning grass from a fire, negligently left burning 
by section men employed by the defendant to repair its railroad 
track, which fire they had kindled at noon on the company’s right 
of way, for the purpose of warming their coffee. But the court 
held otherwise, and said : 

‘*The act of these section men in building a fire to warm their 
own dinner was in no sense an act done in the course of and within 
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the scope of their employment, or in the execution of defendant’s 
business. For the time being they had stepped aside from that busi- 
ness, and in building the fire they were engaged exclusively in their 
own business as much as they were when eating their dinner, 
and were for the time being their own masters as much as when 
they ate their breakfast that morning or went to bed the night be- 
fore. The fact that they did it on defendant’s right of way is 
wholy immaterial in the absence of any evidence that defendant 
knew of or authorized the act. Had they gone upon the plaintiff's 
farm and built the fire the case would have been precisely the same, 
It can no more be said that this act was done in the defendant’s 
business, and within the scope of theiremployment, than would the 
act of one of these men in lighting his pipe after eating his dinner, 
and carelessly throwing the burning match into the grass. See 
Williams v. Jones, 3 Hurl. & C. 256. The fact that the section fore- 
man assisted in or even directed the act does not alterthe case. In 
doing so he was as much his own master and doing his own business 
as were the section men. Had it appeared that it was part of his 
duty to look after the premises generally, and extinguish fires that 
might be ignited on them, the omission to put out the fire might 
possibly, within the case of Chapman v. N. Y. P. R. Co., 33 N. Y. 
369, be considered the negligence of the defendant. But nothing of 
the kind appears, and the burden is upon plaintiff to prove affirms 
atively every fact necessary to establish defendant’s liability.” 





THE CONSTITUTIONALITY OF GENERAL RAILROAD LAWS. 

We have received a copy of the opinion of Prof. E. J. Phelps, 
dated April 21st, 1884, on the constitutionality of the general rail- 
road laws of Connecticut. The question submitted was whether 
those provisions of the law were constitutional which authorized 
companies organized under it to take lands for the purposes of the 
roads without the consent of the land owners. The provisions 
were similar to those of our own general railroad law. A certain 
number of persons who organize a company and subscribe and 
pay so much a mile are authorized to lay out and construct a rail- 
road on any route which may be designated in the articles of 
association, and lands may be taken along the line of this route 
on payment of compensation to the owners. Prof. Phelps’s 
ability and national reputation demand respectful attention to 
his judgment on this subject. His conclusion is that this law is 
unconstitutional because it provides for taking private property 
without any legal decision that the use for which it is taken is 
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a public use. He argues the question in full view of the decis- 
ions to the contrary in this state upon a similar law, and his 
reasoning is so strong as to lead one to wish that the question. 
might be brought without further delay to the final determin- 
ation of the Supreme Court of the United States, to which he sug- 
gests it must sooner or later come. The cases in New Jersey are 
Cen. R. R. Co. of N. J. v. Penn. R. R. Co., 4 Stew. 475, and Nat. 
Dock R. R. Co. v. Cen. R. R. Co. of N. J., 5 Stew. 755. 

In the former case the Chancellor held that the Legislature may 
delegate the power to determine whether there is a public necessity 
for the taking of the land, that the passing of the act is in itself a 
determination of the necessity of railroads as a public use, and 
that it is proper to leave it to the corporators to select the lands 
to be taken. And then he went on to decide that the railroad in 
that particular case was designed to answer no public use but a 
private one. The court of errors in the other case affirmed the 
principles laid down by the Chancellor, but held that the court 
could not declare that a railroad laid out under the general law 
was not a public use under the law. 

Prof. Phelps argues that although a railroad beinga public high- 
way is so far of public use, yet public use alone is not sufficient 
ground for the exercise of eminent domain. If it were, land might 
lawfully be taken under it for hotels, skating ponds and beer gardens. 
There must not only bea public use but a public necessity. Even 
an ordinary public road is not laid out without the necessity being 
determined by some tribunal. It was doubtless supposed when 
the act was passed that any road which parties could be found to 
build would bea public benefit, but experience has shown that 
this is erroneous ; large profits may be realized by unscrupulous 
men out of the construction of railroads which the public good in 
no way requires, by so locating them as to threaten existing roads 
with serious injury and compelling their proprietors either to buy 
out the enterprise and prevent its completion, or else to buy out 
the new road. Such transactions are levying blackmail and are 
not for the purposes of honest business. They may also levy con- 
tributions upon land owners whose lands are threatened, and these 
operations are facilitated by the intervention of construction com- 
panies by which worthless roads may be made profitable to those 
who build them. A railroad which is not a public necessity is a 
public nuisance. A railroad, therefore, in itself, built any where 
—by any body—upon any motives, is not a public necessity. The 
question whether it is a public necessity must be determined in 
each case before land can be taken for it. It may be admitted 
now that the power to determine the necessity may be delegated by 
the Legislature, but the question remains whether tliis power may be 
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delegated to such private individuals as may desire to take the prop- 
erty of acitizen fora railroad which they propose to construct for 
their own benefit. Or, in other words, whether evidence of the wish 
of any twenty-five persons toemploy the property of others in that 
way is a determination that such employment is a public necessity, 
The statement of this question would seem to carry the answer 
with it. There is no limitation as to the persons who are thus an 
thorized. They need not be citizens nor possess any other quali- 
fications ; one man who desires to exercise this power may asso- 
ciate with him twenty-four of his servants. No determination is 
necessary even on the part of these persons that the road is a pub- 
lic necessity, but even if there were, they are made as between them 
and the landowners judges in their own case. This is contrary to 
the fundamental principles of law, (Cooley Cons. Limitations, 410; 
Lord Campbell, 3 House of Lords, cases 759.) Such a proceeding 
is not a delegation by the Legislature of its power in any just 
sense of the term. The provision in question is simply throwing 
this important branch of the sovereign power into the street to be 
taken up and exercised in his own behalf by any one who con- 
ceives he can make it profitable. 

Prof. Phelps then takes up and compares the New Jersey and 
the New York cases, and points out some inconsistencies in them, 
and suggests that the question cannot be at rest until it has been 
decided by the Supreme Court of the United States. He proposes 
not a repeal of the general railroad laws, but such amendment of 
them as would provide for the determination by some competent 
tribunal, whether a proposed road is a public necessity. 

This brief abstract does not do justice to Prof. Phelps argument, 
but it may serve to bring it to the attention of lawyers and public 
men in New Jersey. Ep. 





THE UNITED STATES, APPELLANT, v. SETH B. RIDER, ET. ALS. 
(U.S. Supreme Court, October Term, 1883.) 


Subrogation on a Recognizance to the United States as a preferred creditor against 
United States.—When a recognizance given the estate of the criminal. 
to the United States in a criminal case has If they were thus subrogated they would 
been paid by the sureties they are not en- not be entitled to sue in the name of the 
titled to be subrogated to the rights of the United States. 


Mr. J. Hubley Ashton, for sureties. 

Mr. John R. Emery, for respondents. 

Mr. Justice BRADLEY delivered the opinion of the Court. 

This is an appeal from a decree dismissing a bill in equity or 
demurrer. The bill was filed at the suit of the United States to 
obtain payment of a recognizance for ten thousand dollars from the 
property of one Edward P. Williams, or the proceeds thereof, in 
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the hands of Seth B. Ryder, one of the defendants. The recog- 
nizance was entered into on the 8th day of November, 1876, by 
Williams and three other persons, conditioned that Williams 
‘‘should appear in person at Trenton, before the United States dis- 
trict court there, and submit to such sentence as the said court 
should order and direct.”’ 

Williams did not appear according to the condition of the recog- 
nizance, but absconded, and, as the bill alleges, ‘‘became a frand- 
ulant, absconding, concealed and absent debtor, and at the same 
time was a convicted criminal anda fugitive from justice,’ and 
never has since appeared nor been found. The bill further alleges 
that a scire facias was issued, anda judgment entered upon the 
recognizance, and an execution issued to the marshal of the dis- 
trict against the goods and lands of the cognizors; and that cer- 
tain real estate of the sureties was levied upon, insufficient (as 
alleged) to satisfy the execution ; but that no levy was made upon 
the goods and lands of Williams, for the reason that they were 
in the possession of said Ryder, who claimed the right to hold the 
same partly as assignee under a general assignment made by Wil- 
liams for the benefit of his creditors in July, 1876, and partly as 
auditor in attachment appointed by the circuit court for the county 
of Union, in the State of New Jersey, under an attachment issued 
against Williams on the 15th of November, 1876, and levied on 
the 23d of same month. The bill alleges that Ryder has since sold 
the property in his possession by order of the circuit court of 
Union County, and hasin his hands the proceeds, amounting to 
several thousand dollars. 

The grounds on which relief seems to be claimed by the bill, as 
far as can be gathered from the statements and the argument of 
council, are: First, That the United States is a judgment and 
execution creditor, whose remedy at law is exhausted, and that 
the funds in the hands of Ryder are equitable asssets which ought 
to be applied in satisfaction of the judgment: Second, that the 
recognizance operated as a lien on the real estate of Williams from 
the time of its acknowledgment and recordation: Third, that 
under the act of Congress in that behalf, the United States is en- 
titled to priority over all other creditors of Williams, he being in- 
solvent, and having made a general assignment of his property for 
the benefit of his creditors, and his property being attached as that 
of an absconding debtor: Fourth, that the sureties of Williams 
have, by way of subrogation, a right to the enforcement of all the 
remedies which the United States is entitled to against Williams’ 
property, before resort can be had against them and their property, 
or to indemnify them in case of their satsifying the claim of the 
United States ; it being conceded on the argument that the bill 
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was filed, and that the suit is prosecuted in the interest and for the 
benefit of the sureties. The allegation on this subject in the bill is 
as follows: 

‘‘And your orator further shows that the said sureties, being 
aware that the said Seth B. Ryder has in his hands a large amount 
of money belonging to their principal and subject to the statutory 
claim of your orator to priority, as aforesaid, have claimed, as a 
right belonging to them as sureties, that your orator before selling 
their lands under said execution should seek relief in this court to 
compel the said Seth B. Ryder to apply the said fund to the sat- 
isfaction of said execution, as he is bound to do by the statute, 
giving your orator a priority upon said fund, in order that the 
said moneys of their principal in the hands of said Ryder may be 
applied to your orator’s claim in exonoration of the said sureties, 
so far as the same will extend.”’ 

At the coming on of the argument on this appeal, the Solicitor 
General of the United States stated, in open court, that the gov- 
ment has no interest in the suit, the amount of the recognizance 
having been paid by the sureties; and that the suit is prosecuted 
for the benefit of the sureties only ; and this statement was ad- 
mitted by the counsel for the sureties, who alone argued the cause 
for the appellants. 

The questions for us to decide are: 

First, Whether, since the recognizance has been paid by the 
sureties, they are subrogated to the rights of the United States: 

Secondly, Whether, if thus subrogated, they are entitled to 
prosecute in the name of the United States: 

Thirdly, If the first two questions are to be answered in the af- 
firmative, whether a case is made by the bill to entitle the com- 
plainants to relief. 

First, Are the sureties subrogated to the rights of the United 
States? The general right of sureties, when paying the debt of 
their principal, to be subrogated to the rights of the creditor, 
whether as a mortgagee, pledgee, or holder of a judgment or exe- 
cution, or any other security, has been so often and so fully dis- 
cussed that nothing further need be added on that subject. The 
recent treatise of Mr. Sheldon on the Law of Subrogation, and 
the notes to Dering v. Earl of Winchelsea in 1 White and Tudor’s 
Leading Cases in Equity, 100, refer to the authorities, and exhibit 
the general results deducible therefrom; and in Mr. Berge’s 
Treatise on Suretyship the rules of the civil law on the same sub- 
ject are fully set forth; stating the doctrine and citing cases. 

This rule of subrogation in favor of the sureties to the preroga- 
tive rights and remedies of the Crown seems to be confined to cases 
of Crown debtors, such as collectors, receivers, accountants and 
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other fiscal officers, and persons bound for customs, duties, excise, 
taxes and other civil duties. We have not been able to find any 
English case in which it has been applied, or allowed, in favor of 
bail in a criminal proceeding. It has even been held that the law 
raises no liability on the part of the person bailed to indemnify 
his bail for what they have been compelled to pay on their recog- 
nizance by reason of his default. [The learned Judge here cited 
and discussed Highmore on Bail, 204, Petersdorff on Bail, 517, 
Fisher v. Fallows, 5 Esp. 171 Jones v. Orchard, 16, C. B. 614 and 
Chipps v. Hartnoll, 4 B. & 8. 414. ] 

The decision (made in 1863) has not, so far as we are aware, been 
shaken by any subsequent casein England or in this country ; and 
we think it is based on very satisfactory grounds. This may be 
more apparent when we consider the peculiar character and objects 
of bail in criminal cases as compared with the object and purpose 
of bail in civil cases. The object of bail in civil cases is, either di- 
rectly or indirectly, to secure the payment of a debt or other civil 
duty ;: whilst the object of bail in criminal cases is to secure the 
appearance of the principal before the court for the purposes of 
public justice. Payment by the bail in a civil case discharges the 
obligation of the principal to his creditor, and is only required to 
the extent of that obligation, whatever may be the penalty of the 
bond or recognizance ; whilst payment by the bail of their recog- 
nizance in criminal cases, though it discharges the bail, does not 
discharge the obligation of principal to appear in court; that ob- 
ligation still remains and the principal may at any time be retaken 
and brought into court. To enable the bail, however, to escape 
the payment of their recognizance by performing that which the 
recognizance bound them to do, the government will lend them its 
aid in every proper way, by process and without process, to seize 
the person of the principal and compel his appearance. This is 
the kind of subrogation which exists in criminal cases, namely, 
subrogation to the means of enforcing the performance of the thing 
which the recognizance of bail is intended to secure the perform- 
ance of, and not subrogation to the peculiar remedies which the 
government may have for recollecting the penalty ; for this would 
be to aid the bail to get rid of their obligation, and to relieve them 
from the motives to exert themselves in securing the appearance of 
the principal. Subrogating to the latter remedies would clearly 
be against public policy by subverting, as far as it might prove 
effectual, the very object and purpose as the recognizance. It 
would be as though the government should say tothe bail, ‘We 
will aid you to get the amount of your recognizance from the prin- 
cipal, so that you may be relieved from your obligation to surrender 
him to justice.’ If payment of the recognizance operated asa 
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satisfaction or composition of the crime, then the subrogation con- 
tended for might be free from this objection ; for then the govern- 
ment would be satisfied in regard to the principal matter intended 
to be secured. 

[The court then distinguished Reynolds v. Harral, 2, Strobhart, 
(Lo. Cor.) 87, and Simpson v. Roberts, 35 Ga, 183). 

As to the act of Congress which declares that sureties on bonds 
given to the United States shall have the same right of priority 
which the United States have by law, we do not think that it con- 
tains anything to modify the result to which we have come. The 
act referred to is now to be found in section 3468 of the Revised 
Statutes, and is as follows: ‘‘ Whenever the principal in any bond 
given to the United States is insolvent, or whenever such principal 
being deceased, his estate and effects which come to the hands of his 
executor, administrator, or assignee, are insufficient for the pay- 
ment of his debts, in either of such cases any surety on the bond, 
or the executor, administrator, or assignee of such surety, pays to 
the United States the money due upon such bond, such surety, his 
executor, administrator, or assignee, shall have the like priority 
for the recovery and receipt of the moneys out of the estate and 
effects of such insolvent or deceased principal as is reserved to the 
United States; and may bring and maintain suit upon the bond 
in law or equity, in his own name, for the recovery of all moneys 
paid thereon.”’ 

We do not understand that this section was intended to 
embrace recognizances in criminal cases. The section is taken 
from, and is substantially a reproduction of, the proviso of the 
65th section of the act to regulate the collection of duties, ap- 
proved March 2d, 1799. (1 Stat. 676.) That section related to 
bonds given for. the payment of duties. [The court then cited 
the act and the proviso therein. | 

The only difference between section 3,468 of the Revised Stat- 
utes and this proviso is, that the latter in terms relates to bonds 
given for duties, whilst the former uses the more general terms 
‘* whenever the principal in any bond given to the United States 
is insolvent, etc.’’ * If it was intended by Congress to enlarge the 
scope of the section so as to include other bonds than those given 
for duties, (as seems to be the necessary inference from the 
language, ) still, itis restricted to ‘‘bonds:’’ the words are, ‘‘ when- 
ever the principal in any bond given to the United States is insolv- 
ent, etc.,’’ and any ‘‘surety on the bond’’ pays the money due 
upon ‘‘such dond,’’ such surety shall have the like priority, etc., 
and may bring and maintain a suit upon ‘‘the bond” in his 
own name, etc. This cautious phraseology, so carefully avoiding 
any general words of enlargement beyond the article of ‘‘bonds”’ 
alone, seems to imply that, in extending the peculiar privileges 
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given to sureties, it was only intended to do so in reference to 
obligations of the same general character with those referred to 
in the original act, that is to say, bonds conditioned for the 
payment of money, or, at most, to embrace, besides, those con- 
ditioned for the performance of some civil duty, such as the 
faithful discharge of the duties of an office, etc. Had it been 
intended to include sureties for appearance in criminal cases, 
the word ‘‘recognizance,’’ or some other appropriate term, or 
some general word adapted the purpose, would naturally have 
been used. The revisers would not have proposed, nor would 
Congress have made, such a fundamental change in the law as 
the extension of this provision to criminal cases, without em- 
ploying more appropriate terms for that purpose than those 
which the section contains. It will not be inferred that 
the legislature, in revising and consolidating the laws, in- 
tended to change their policy, unless such intention be clearly 
expressed. 

Our opinion is that the right of subrogation does not exist in 
this case. 

But if the sureties were entitled under the act to the same prior- 
ity which the United States have, they are not entitled to use the 
name of the United States in prosecuting their claim. The statute 
expressly declares that they must sue in their own names. The 
reason is obvious. The government has many advantages in pro- 
ceeding which are not possessed by individuals, and is not liable 
to costs; and individuals prosecuting claims against other individ- 
uals ought not to have the advantage of the name and prestige of 
the United States. In the case of United States v. Preston, 4 
Wash. Cir. Rep., 446, the surety in a duty bond, having paid the 
judgment recovered on it, brought an action in the name of the 
United States, for his own use, against the assignees of the princi- 
pals, and contended that he was entitled to every advantage which 
the United States are entitled to in such a suit, as to sue in the fed- 
eral court, to require special bail, to demand a trial at the return of 
the writ to exclude equitable defences, etc. The court, by Mr. Jus- 
tice Washington, held that the action could not be brought in the 
name of the United States, but only in the name of the surety himself, 
and that the only advantage which the law gave to the surety was 
that of priority over other creditors, and not in the form and modes 
of preceding. 

As it is conceded that the United States have received full satis- 
faction of the recognizance on which the present suit is based, and 
that this suit is not prosecuted for the benefit of the United States, 
but solely for the benefit of the sureties, we are of opinion that it 
cannot be sustained ; but that the bill ought to be dismissed, ag 
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well on the ground that the sureties are not subrogated to the rights 
of the United States, as on the ground that they cannot sue in the 
name of the United States. 

This conclusion does not touch the merits of the case as set up 
in the bill, considered as a bill filed by the United States on their 
own behalf and for their own use ; but the bill itself shows that it 
was filed for the benefit of the sureties, although they may not have 
paid their recognizance when it was filed. Without deciding, 
therefore, whether, on demurrer, the bill might, or might, not have 
been sustained, considered purely as a bill filed by the United 
States on their own behalf, we are satisfied that its dismissal by the 
court below was right, considered as a bill filed on behalf, and for 
the benefit of, the sureties. And asit is now admitted that the 
United States have been satisfied and paid, and as, for this reason, 
if for no other, the bill should be dismissed, our conclusion is 
that the decree of the court below should be affirmed ; and it is af- 
firmed accordingly, but without costs—each party to pay their own 
costs on this appeal. 
























SAMUEL ATWATER, ET ALS, v. THE MAYOR AND COMMON COUNCIL OF THE CITY 
OF NEWARK. 










(Court of Chancery of New Jersey, March 19, 1884.) 


A city cannot by ordinance authorize such 
a market to be held on the street so as to 
constitute such a nuisance. 

The nuisance will be abated by injunction. 





Nuisance—Pudblic Market in the Street. 
—A public market held in the street may 
constitute a nuisance to an adjoining land 
owner. 

This was a bill for an injunction and relief, asking for the abate- 
ment of a nuisance, which consisted in using a public street in 
front of the complainants’ premises asa public market. 

The bill alleged that the complainants were the owners of a lot 
of land on Broad street, in Newark, and a building thereon, used 
for carrying on the trade of retail grocers. That they had been en- 
gaged in business at that place for a number of years past and had 
established a large and valuable trade in their line of business ; 
that the said place where said business was carried on was in the cen- 
tral part of the city of Newark and very advantageously situated 
for the purposes of their trade, provided proper access to such 
place of business should be maintained ; and that the nature of the 
business carried on by the complainants was such as was greatly 
impaired by any regularly established obstruction to such access 
and by the use of the street in front of said premises for the pur- 
pose of a public market. 

That the authorities of the city of Newark had caused a public 
market to be built over the canal which crossed Broad street, near 
the complainants’ store and that they had also built a bridge over 
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the canal where it crosses Broad street, and that the said bridge is 
of the same level of Broad street, and actually forms a part thereof. 
The bill recites the charter of the city of Newark, alleging that it 
was thereby provided among other things, that the common council 
should have power to keep in repair the streets, highways and 
bridges, in said city and to prevent and remove obstructions and 
encumbrances in and upon all streets, sidewalks, bridges, etc. ; to 
establish and regulate public markets, license and regulate butch- 
ers, designate the places, times and manner of selling meats and 
fish and prohibit persons selling without license. To prescribe and 
regulate the places for vending and exposing for sale hay, straw 
and wood from wagons and other vehicles and toabate and remove 
nuisances of every kind. 

And the bill alleged further that there are other provisions in 
said charter relating to the useor regulations of public streets, or 
to the establishment of public markets, but that there was no leg- 
islative authority whatever in the city charter, or elsewhere author- 
izing the municipal authorities of the city of Newark to occupy 
the public streets of said city for the use of a public market, or to 
license persons so to use and occupy any of the public streets. 

Then after reciting a number of sections from the city ordinance 
the bill alleged that under the provisions of the said ordinance the 
clerk of Centre Market, under the direction and with the approval 
of the common council, had been for a long time past in the habit 
of causing the street in front of the complainant’s premises, tu- 
gether with the said portions of the street covered by the canal 
bridge and for some distance north and south thereof, to be used 
and occupied as a public market ground and had been in the habit 
of assigning and setting apart certain portions of said Broad street, 
adjoining Centre Market, for the purpose of having such portions 
used and occupied by parties engaged in the sale of garden pro- 
ducts and various other articles usually exposed for sale in the 
public markets of the city, and that under the said ordinance the 
clerk of the market had assumed the right to license and rent 
space on the public streets in the vicinity of said Centre Market, 
to various persons for the sale of such garden produce and other 
commodities, and was in the habit of collecting fees or rent there- 
for, and has from time to time turned in such license fees and rent 
to the treasurer of the city. And that under this public permis- 
sion of the clerk of the markets, purporting to be given in pursu- 
ance of the ordinance of the city, that portion of Broad street ly- 
ing between Military Park and Commerce street, including that 
portion of the street which lies in front of the premises of the com- 
plainants, has come to be used asa local public market ground 
which is occupied day by day and especially on Saturdays. That 
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such use of the main public street of the city of Newark at its cen- 
tral business point, was not only an invasion of the public right in 
such street as a common highway, but wasa special and peculiar 
injury to the complainants in respect to their ownership of said 
lands fronting thereon, and to their lawful business carried on up- 
on said premises, causing a continual and damaging obstruction to 
the business of the complainants, and preventing the access of cus- 
tomers and driving away their trade to other dealers.. That such 
use of the street also caused an unusual and unnecessary accumu- 
lation of filth arising from decayed vegetable matter, which pro- 
duced foul odors and thereby injured said business by deterring 
customers, and that such unlawful use of the street as a public 
market was a continuing public nuisance which worked special in- 
jury to the complainants, and ought to be restrained by the in- 
junction of this court. 

And the bill prayed that the mayor and common council of the 
city of Newark might be restrained from granting any license or 
permission to any person or persons to use or occupy any part of 
the said public street in front or in the vicinity of the complain- 
ants’ said place of business as a public market, or a stand or loca- 
tion for the sale of goods, and might be decreed to obviate and 
abate the said nuisance and to keep open and preserve the said 
street for the ordinary purposes of public travel. 

An affidavit accompanied the bill and an application was made 
upon notice for a preliminary injunction. 

No answer was filed by the defendants, but both parties. ap- 
peared by counsel. 

Mr. A. Q. Keasbey for the complainants. 

Mr. Wm. B. Guild, Jr., for the defendants. 

Mr. Guild admitted that the facts complained of constituted a 
nuisance, and submitted to the court the question whether the 
complainants were entitled to an injunction against the city. 

The Chancellor granted a preliminary injunction. 


NOTE. 

This case seems to be the first in this state in which the question has been directly de- 
cided, whether a public market authorized by municipal ordinance, to be held in a public 
street, can be abated, as a nuisance, upon the application of an owner of adjoining land. 

It may be interesting to refer to some of the cases in this state upon the subject of nuisance 
in the public streets, and to cite decisions elsewhere upon this subject and especially upon 
this question of public markets. 

It may be stated as a general proposition that any defect that impairs the safety of a high- 
way for the purposes of travel or essentially interferes with its convenient use, is an indicta- 
ble and actionable nuisance. 

If, then, a city is bound to keep its streets clear, no ordinance could justify an obstruction. 
And in the case of a city in New Jersey, in which the question arose, whether the city was 
bound to keep the streets in repair, it appears to have been settled that the common law 
liability did not obtain in this country, and the liability for defective highways was wholly 
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statutory. Wood, Nuisances, Sec. 317. Although in Durand v. Palmer, 5 Dutch. 544, it 
was held that a municipak corporation was liable for injuries sustained’ resulting from ob- 
struction or holes in the streets or sidewalks wrongfully made or permitted by them. 

And in Callahan v. Township of Morris, 1 Vroom 160, it was held that there was no 
remedy by the party injured against the township for a neglect of duty in not repairing a 
by-way. The only remedy was by indictment. (For obstructions to highways, see Griffin 
v. Williamstown, 6 W. Va. 312; Ibid 6 U.S. Dig. N. S. 532.) 

The well-known case of Knox (the hatter) v. Mayor of New York, 55 Barb. 404, is one 
of great interest. Here an injunction was granted ordering the removal of a bridge which 
had been built across Broadway to facilitate pedestrians in crossing the street. The bridge 
caused a great crowd in front of the plaintiff's place of business. 

In Wartman v. Philadelphia, 33 Pa, St. 202, the case of the High Street Market, it was held 
that the creation and maintenance of a nuisance in a public highway, dedicated to the use of 
the whole people, is as Jiable to punishment when done by a public corporation as by private 
individuals. 

It was held in the case of Harper v. City of Milwaukee, 30 Wis., 365, that a municipal 
corporation had no more right than a natural person to create and maintain a nuisance, and 
was liable for injuries occasioned thereby. 

In Sargeant v. Ohio & Miss. R. R. Co., 1 Handy (Ohio) 52, it was decided that the city 
council had authority to regulate the use of public streets of the city, so as to make them 
conducive for the public good. But that it could not create or allow a nuisance therein, 
and the council itself must judge as to what is most beneficial for the public. ‘That it 
could not, however, wantonly or unnecessarily obstruct them. 

An important case was Commonwealth v. Passimore, 1 S. & P. Penn. 219, where the de- 
fendant had partly obstructed the highway with merchandise, and had suffered it to remain 
there. The defendant claimed the privilege on the grounds, Ist, that it was necessary, and 
2nd, that it was authorized by the common council. It was held that any such ordinance 
was unconstitutional, and it was decided in Sutterlole v. Mayor &c., of Cedar Keys, 15 Fla. 
206, 7 U. S. Dig. N. S., that a Court of Equity would order the removal of a building 
erected in the centre of a street sixty feet wide, and used as a market for meat, fish etc., 
and as a pound for stray cattle, upon the petition of any one likely to sustain any injury 
therefrom. 

A case which has been frequently cited is Commonwealth v. Wentworth, Bright (Pa.) 
318, where it was held to be a public nuisance to place on the footway of a public street a 
stand for the sale of fruit, although the defendant pay rent to the adjoining proprietor. Thus 
in People v. Cunningham, 1 Denis. 524, where the defendants, proprietors of a distillery, 
were in the habit of delivering the grains remaining after distillation, etc., by means of pipes 
to the street, where they were received into casks and vats standing in wagons and so ob- 
structing the highway, it was held to be an indictable nuisance. 

In Parks v. C. & S. W. R. R. Co, 43, (Iowa) 636, 8 U. S. Dig. 595, it was held that in- 
juries resulting from the obstruction of highways leading to the premises of the complainant 
and interfering with access to them, are proper grievances of recovery. 

The English case, Rex v. Russel, 6 East 427, 2 Smith 422, is very interesting, for there the 
defendant was held to be indictable for maintaining a public nuisance, for allowing a wagon to 
occupy one side of a street in a city before his warehouses for loading and unloading, sev- 
eral hours at a time, and so compelling carriages to pass by on the other side of the street, 
though there was room enough for two carriages to pass. 

The case of Wilkes v. Hungerford Market, XXIX, 537, 2B. N. C. 281, is not less im- 
portant here. A bookseller having a shop by the side of a public thoroughfare, suffered loss 
in his business in consequence of passengers having been diverted from the thoroughfare by 
one’s continuing an authorized obstruction across it for an unreasonable time. And it was 
held that the damage was sufficiently of a private nature to form the subject of an action. 

In connection with this question the subject of street railroads has some importance, and 
in The State, et. al., v. The City of Trenton, 7 Vroom 79, it was held that streets and high- 
ways are. intended for the common and equal benefit of all citizens, to which end they must 
be regulated, and that ‘*The common council of the city of Trenton have no authority under 
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the general power to regulate streets, to grant to an individual license to lay a rail road track 
across the public street for his own use.”” But the case of Hinchmanet. al. v. The Paterson Horse 
R. R. Co., 17 N .J. (Eq.) 75, is of still greater importance, as it virtually established the doctrine 
of non-compensation, which was subsequently followed by the courts of other states. It 
was there conceded that a conveyance of land bounded on a public highway carried with it 
the fee to the centre of the street as part and parcel of the grant, yet it was nevertheless 
subject to this right of way, and its appropriation was nota taking of private property within 
constitutional prohibitory limits. 

The law has been somewhat altered by the statute of 1870, and the consent of a numeri- 
cal majority of the lot owners along whose streets the road is located is required by the said 
statute, though it is held that their consent is not a condition precedent to that of the 
city, but that the consents are independent. B. 





WASHINGTON B. WILLIAMS, RECEIVER, ETC., v. JOHN HALLIARD AND OTHERS. 


(Court of Chancery of New Jersey, February ‘erm, 1884.) 


Savings Banks—iatility of Managers. 
—Although savings banks are purely benev- 
olent associations, the grounds of the liability 
of their managers are substantially the same 
as in the case of directors of corporations. 
They are not liable for a mere error of judg- 
ment, but only for gross negligence or willful 
abuse of discretion. They are bound to ob- 
serve the requirements of the charter and to 
use reasonable diligence. 

Where, by the by-laws, the duty of making 
investments is charged upon the finance com- 
mittee, the managers who are not members 


of the committee are not chargeable with 
loss occasioned by the neglect of the com- 
mittee. 

Nor is one member of the committee 
liable for acts done in his absence and _ with- 
out his knowledge of the intention to do it. 

The plea of the Statute of Limitations is 
is a good defence to a suit in equity by a 
corporation against its directors for their 
misconduct. To exempt a trust from the 
bar of the statute it must be a direct trust 
and of the kind belonging exclusively to the 
jurisdiction of a court of equity. 


Bill for relief. On demurrer. 

This suit was brought by the receiver of the Mechanics and La- 
borers Savings Bank against John Halliard and others, who were 
managers of that institution, to establish and enforce the liability 
of the defendants to make good sundry losses which the bank 
sustained during their term of offices as managers, or which 
it will yet be subjected by reason of their mismanagement 
of its affairs and disregard of the provisions of its charter and 
of their duty as managers. The misconduct charged is the 
investment of some of the money of the bank on insufficient 
security of real estate; the investment of other of its funds on 
merely personal security ; the negligently permitting the presi- 
dent, John Halliard, to withdraw, without proper security, and to 
his own use, the funds of the bank; the neglect to require him to 
give bond for the faithful performance of his duty as president, and 
the disregard of his duty by Patrick Reilly, as treasurer, in paying 
out moneys of the bank without due authority for so doing. The 
bank was chartered in 1869, (P. L. 1869 p. 177), and began business 
in that year. It suspended on the first of November, 1878. The 
receiver was appointed under proceedings in insolvency in this 
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court March 7th, 1879. The charter provided that the bank should 
invest no money in any public stock other than such as were crea- 
ted under the laws of the United States, or of this state, or the 
state of New York, or the public stocks of Jersey City, or Newark, 
authorized by the laws of this state, or the stocks of the cities of 
New York or Brooklyn, authorized by the laws of the state of New 
York ; that it should not invest on bond and mortgage except the 
mortgages were on real estate, worth at least double theamount of 
of the sum invested above all incumbrances, and that it should not 
invest in the stock of any incorporated company whatever. Italso 
provided that the president, vice president, treasurer and other 
officers of the bank should give such security for their fidelity and 
good conduct as the board of managers might from time to time re- 
quire. By the by-laws the officers were declared to be a president, 
vice president, secretary and treasurer, a finance committee and an 
executive committee of three members each,together with the pres- 
ident and vice president who should be ez officio members thereof. 
The by-laws declared that it was the duty of the finance committee 
to attend to all applications for loans and that they should meet as 
occasion might require for the purpose of investing and loaning the 
funds and for other purposes connected with their trusts, and that * 
the executive committee should have the general charge and gov- 
ernment of the bank and from time to time lay down rules not incon- 
sistent with the orders of the board or the by-laws, which should 
be binding until the next meeting of the board, when, if approved 
by the board, they should be of permanent obligation until revoked 
by the board. And that it should be their duty to examine the 
books, accounts and securities of the bank and at the regular meet- 
ings of the board in May and November in each year, declare the 
rate of interest to be paid depositors for the preceding six months 
and report to the board to be confirmed or rejected. Many of the 
defendants served on both of those committees from time to time, 
some served on only one and some on neither of them. The official 
connection of some of the defendants with the bank terminated 
more than six years before this suit was brought. The bill was 
filed April 14th, 1883. All the investments on real estate and all 
the alleged mismanagement in reference thereto occurred more than 
six years before this suit was begun. And so, too, as to all the loans 
on merely personal security, with the exception of two—one to §. 
E. Allen, of $160, and the other to Charles M. Prior, of $210, which 
were made in 1878. The bill states that the defendants negligent- 
ly permitted Halliard, the president, to withdraw and misapply 
part of the funds either on his personal security, or without secu- 
rity or evidence of debt, which resulted in the loss of the money. 
All of the money taken by him, was, with the exception of $1,667, 
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which were taken in 1878, taken more than six years before the filing 
of the bill. 

The claim to relief is based upon the theory that the defendants 
were trustees for the depositors and creditors of the bank, and the 
bill alleges that they concealed the negligence, violations of duty 
and losses complained of, from the depositors and creditors, who re- 
mained ignorant of them until after the suspension of the bank. 
And again it states that the depositors and creditors were not aware 
of the alleged improper and negligent investments and loans on real 
and personal security, and are not affected with implied knowledge 
thereof, because the managers were not appointed: or elected by 
them and were not their agents or representatives but were simply 
their trustees. Sixteen of the twenty-four defendants, viz: Keary, 
Farrelly, Meehan, Reilly, Murphy, Smyth, Kelly, McKay, O’Cal- 
laghan, Carroll, Monks, Sheeran, Miller, Sweeney, Donelan, and 
McDonald, filed general demurrers to the bill. 

Messrs. Vredenburgh & Garretson, Messrs. Bently & Harts- 
horne, Mr. W. M. Dougherty, Mr. W. A. Lewis and Messrs. Col- 
lins & Corbin for demurrants. 

Mr. W. B. Williams in pro. pers. and Mr. John Linn for com- 
plainants. 

THE CHANCELLOR, after stating the facts, as they are above set 
forth, proceeded as follows : 

The charter made the managers the corporation. The suit is 
brought by the receiver in the place of the corporation. For dam- 
ages for dereliction of duty of its managers or officers suit must be 
brought by the corporation unless, as in this case, it is under disa- 
bility and then the receiver must bring it. The depositors or 
creditors cannot bring it except when the corporation or its receiver 
refuses to do so; Chester v. Halliard, 9 Stew. Eq. 313 ; Conway v. 
Halsey, 15 Vr. 462; Ackerman v. Halsey, 10 Stew. Eq. 356. 

Though such institutions as this bank, properly organized and 
conducted are guasi charitable and purely benevolent institutions, 
(Hannan v. Williams, 7 Stew. Eq. 255), public trusts for the bene- 
fit of depositors, (Stockton v. Mech. etc., Bank, 5 Stew. Eq. 163, 
and as to this bank see § 5 of its charter) the relation of their man- 
agers to the corporation does not differ essentially from that of di- 
rectors of any other corporation to their company. Hun v. Cary, 
82 N. Y. 65. The grounds of personalaccountability are the same. 
For any willful breach of their trust or misapplication of the corpo- 
rate funds, or for any gross neglect of, or inattention to their offi- 
cial duties they are liable ; but, as a general rule, they are only re- 
quired in the management of the affairs of the corporation to keep 
within the limits of its powers and to exercise good faith and hon- 
esty. Fora mere error of judgment they are not liable. Unless 
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there has been some violation of the charter or other law or judi- 
cial order or direction, or there is shown to be a want of good faith 
or a willful abuse of discretion, or negligence, there will be no lia- 
bility. In other words they are bound to observe the requirements 
of the charter and in the management of the affairs of the corpora- 
tion to use such reasonable dilligence and prudence as men usually 
exercise in the management of their own affairs of asimilar nature. 
See Ackerman v. Halsey, whi sup. Tried by these rules it is obvi- 
ous in the outset that the defendants in this case cannot, merely 
on the ground that they were managers, be held indiscriminately 
liable for all the breaches of duty charged in the bill. By the by- 
laws the duty of making investments was charged upon the finance 
committee and the general charge and management of the affairs 
of the corporation upon the executive committee, and it was made 
the duty of the latter committee to examine the books, accounts and 
securities of the bank. Those of the managers who were not mem- 
bers of the finance committee at the lime of the making of any un- 
authorized investment by which a loss has been or will be occasion- 
ed to the bank, cannot be held liable for such loss merely on the 
ground that they were managers. And managers who were not 
members of the executive committee cannot be chargeable merely 
because they were managers, with loss occasioned through the neg- 
lect of duty on the part of the members of that committee. And 
so, too, any member of either of those commitees who was not pres- 
ent at the doing of any reprehensible act by the committee would 
not be liable for the consequences of it if he were ignorant of the 
intention to do the act. Joint Stock Discount Co. v. Brown, L. R. 
8 Eq. 381; Land Credit Co. v. Fermoy, L. R. 5 Ch. Ap. 768 ; Ash- 
hurst v. Mason, L. R. 20 Eq. 225 and Cargill v. Bower, L. R. 10 
Ch. Div. 502. 

It is important to consider in this connection what the expecta- 
tion of the legislature was as to the manner in which the business 
would be conducted. ‘There were to be fifteen managers and they 
were not required by the charter to meet more than twice in each 
year, in June and in December; whether they should meet oftener 
or not, was left toa majority of them ; and any five of them, the 
president or vice president being one, were to constitute a quorum. 
Charter § 3. The legislature evidently contemplated the transac- 
tion of the business of the corporation by means of its committees 
and officers as is done in the case of other similar corporations and 
that there would be even less intervention therein, by the managers, 
than is usual in many of those corporations, and consequently that 
the committees and officers would have comparatively more power. 
It could nut have intended to impose responsibility on the manag- 
ers at large for the actions of the committees whether they were 
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cognizant of them or not. They could not have intended to make 
the managers at large guarantors for the committees. It is worthy 
of remark that there is no charge of fraud nor even of gross negli- 
gence in the bill. 

But if it be conceded that there was responsibility on the part of 
the managers at large for the acts of the committees, inasmuch as 
the relation of the managers of this bank to the corporation was 
the same as that of directors of other corporations, they, like the 
latter, were liable to be prosecuted at law for their misconduct to- 
wards the bank. And as they would there have been entitled to 
the benefit of the statute of limitations they will be so here also. 
The plea of the statute of limitations is a good defence to a suit in 
equity by a corporation against its directors for their misconduct 
in the management of its affairs. Spering’s Appeal, 71 Pa. St. 11. 
‘lo exempta trust from the bar of the statute it must bea direct 
trust and of the kind belonging exclusively to the jurisdiction of a 
court of equity. Angell on Lien, § 166 ; Marsh v. Oliver, 1 McCart. 
259; McClane v. Shepherd, 6 C. E. Gr. 76; Partridge v. Wells, 3 
Stew. Eq. 176. It follows that there can be no recovery for the 
losses occasioned by investments upon security of real estate men- 
tioned in the bill, for they were all made more than six years be- 
fore the filing of the bill. And so, too, as to the release of which 
complaint is made, by which it is said a security was reduced to 
the detriment of the investment. It was given more than six years 
before this suit was begun. Of the unauthorized ‘loans on merely 
personal security, all, except two, one for $160 to Allen and the 
other for $210 to Prior, were, as before stated,.made more than six 
years before the filing of the bill. It is alleged in the bill that the 
managers concealed their violations of duty, negligences and losses 
from the depositors and creditors who remained ignorant of them, 
and it claims that the depositors and creditors are not to be held 
bound by the knowledge of them which the managers had. It is 
not stated how the concealment was made; not even in general 
terms that it was fraudulent. But apart from that, it is not al- 
leged that there was any concealment from tlie corporation to 
which, and not to the depositors and creditors, the managers owed 
their duty as agents. In Chester v. Halliard, 9 Stew. Eq. 313, it 
was said that the depositors were but creditors of this corporation 
and that its money, squandered or lost by its officers, is not the 
money of the depositors, but is its money. See also People v. M. 
& T. Sav. Inst., 92 N. Y. 7, and Conway v. Halsey, 15 Vroom 462. 
For aught that is alleged or appears, and as was probably the case, 
the transactions complained of all fully appeared on the books of 
the institution. The charter provided that the office or place of 
business should be in Jersey City, and that the books should be at 
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all times open to the inspection and examination of such persons 
as the legislature might from time to time delegate. 

The CHANCELLOR held also that the managers were not suffi- 
ciently charged in the bill with liability for the act of the presi- 
dent in borrowing or withdrawing funds of the bank with no se- 
curity except his own note or check. 

[t is not charged that the managers were guilty of negligence or 
misconduct in relation to the taking of these moneys, and it does 
not appear but that the president took the money without their 
knowledge, and besides the claim in respect to all the moneys ex- 
cept $1,667 is barred by the statute. 

They are not liable for failing to take a bond from the president. 
The charter leaves it to the discretion of the board to require se- 
curity or not. While the omission to require security of a treas- 
urer would be exceedingly reprehensible in the case of the presi- 
dent and some other officers, it could not justly be regarded as an 
abuse of discretion. It is not usual in the case of a president or 
vice president of a bank. They are selected for the possession of 
qualifications (first among which is integrity) which render such 
guarantee of fidelity unnecessary. 

The provisions of the charter in respect to the investments of the 
funds of the bank amount to a prohibition of investment on per- 
sonal security. Such loans were unauthorized and in violation of 
the duty of the managers, but it does not appear by whom they 
were made. There are only two such loans not barred by the 
statute, and it does not appear that these were made by any rule 
or custom of the whole board of managers. 

The charge against the treasurer, Reilly, is too vague and indefi 
nite, and is only upon information and belief. It is too uncertain 
to warrant the court in requiring Reilly to answer it. See 
Wigram on Discovery, 77, and East India Co. v. Henchman, 1 
Ves. Jun. 287. The bill in.seeking discovery and relief against 
Reilly for his dereliction of duty as treasurer, in which the others 
have no interest, is multifarious. 

The CHANCELLOR concluded his opinion as follows: 

The result of the views hereinbefore expressed as to the liability 
of the defendants, is that the claim for relief on the ground of the 
alleged misconduct in regard to the loans upon real estate security, 
is barred by the statute of limitations, and so too as to the claim 
for relief on the ground of misconduct in making loans on merely 
personal security, except as to the loans to Allen (of $160) and 
Prior (of $210); and that as to those the charge is insufficient. As 
to the relief sought on the ground of Halliard’s withdrawal and 
misapplication of funds, all the items, except that of 1878, $1,667, 
are barred by the statute of limitations. The defendants, Fitz- 
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patrick, Stovekin, Perveil, Keary, Bevans, McGingan, and Farrell, 
were not managers in 1878, and thongh Meehan was, his term did 
not begin until after the withdrawal of that money. But as to 
that item the statements of the bill are not sufficient to fix liabil- 
ity. The demurrers will be allowed. 


ABSTRACTS OF CHANCERY DECISIONS, 


(May Term, 1884.) 
IRA M. HARRISON, ADMINISTRATOR, v. JOSEPH T. FARRINGTON. 


Equity Pleading—Answer in Support of Plea—Multifarious- 
NESS. 


Bill for relief on plea in bar. 

The defendant demurred to part of the bill and pleaded to the 
rest. The demurrer was overruled (9 Stew. Eq. 107). The plea 
was also overruled (11 Stew. Eq. 9) with leave to amend.. The de- 
fendant amended the plea and answered also in support of it. He 
pleaded that an account was stated between him and the complain- 
ant and negatived by a separate denial, supplemented by a general 
denial, the charges of fraud made against him in the bill. The 
answer is to the same effect. The complainant’s counsel insisted 
that the plea should be overruled on various grounds: Ist, Be- 
cause it was not duly verified; 2d, Because it did not appear 
whether it was intended to cover the whole or only part of the bill; 
3d, Because the answer is to the same matter as the plea and so 
overrules it; 4th, Because the plea is multifarious in separately 
negativing the various facts stated in the bill in charging fraud ; 
5th, Because it does not show what the balance was that was found 
due on the last accounting. 

The CHANCELLOR overruled all these objections except the last. 
He said: ‘‘An affidavit that the plea is not interposed for delay, 
but in good faith, is sufficient under the statute, although it does 
not allege that the plea is true and that a plea will not be over- 
ruled on the hearing for want of the requisite oath, but objection 
must be made on motion on notice to take the plea off the files.” 

He said the third objection was based upon a misapprehen- 
sion of the extent of the rule on the subject. Where a plea sets 
up, as this one does, a reason for not answering—a bar-—and the 
defendant at the same time sets up the same defense by his answer, 
the answer is said to overrule the plea for the very obvious reason 
that it is inconsistent with the claim that the defendant ought not 
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to be required to answer, which is what he claims by interposing 
his plea in bar. There is an exception to this rule, however, where 
an answer is necessary i7 subsidium to support the plea, as in the 
present case, where the bill anticipates the bar and alleges facts to 
avoid it. In such case, it is proper not only that the plea should 
contain all necessary averments to overthrow those allegations, 
but the defendant must support his plea by an answer also deny- 
ing those allegations.’? Ferguson v. O’ Hara, 1 Peters C. C. 493; 
Langdall’s Eq. Plead. 105 ; Milford Chancery Plead. 684. 

The fourth objection is not well taken. The charges in the bill 
to support the allegation of fraud must be met with a plea. Mil- 
ford’s Chancery Pleading. 

They may be met by a general denial, no matter how general, 
provided it be sufficient to rebut the charges of fraud contained in 
the billin issue. Milford’s Chancery Pleading, 244. 

It is no ground of objection that the denial must be explicit and 
particular. Bogardus v. Trinity Church, 4 Paige 178-198. They 
merely put the fraud in issue. 

The fifth objection is good. The plea must set forth what the 
balance is. (Beavan’s Pleading, Equity, 230.) This plea is silent 
as to the result of the account, nor does it ever state what amount 
the defendant agreed to pay the complainant for the interest of his 
intestate in the property of the firm. A plea must clearly and 
distinctly aver all the facts which are necessary to render it a com- 
plete equitable defense to the claim, as made by the bill. This 
plea is defective, as has just been shown. It will therefore be 
overruled with costs. 

Mr. J. W. Taylor for complainant. 

Mr. 8. C. Mount for defendant. 





AUGUSTA N. MEEKER ». J. H. BRIENTNALL. 


Construction of a Will—KHzecution of a Power. 


On bill for relief and final hearing on pleadings. 

The opinion concludes as follows: ‘‘ The result of the foregoing 
considerations is that Mrs. Brientnall will be adjudged not to have 
executed the power of appointment, and that consequently one- 
half of the residue of her father’s estate; that is, the one-quarter, 
the interest whereof was given to her in the first instance, the one- 
half of the fourth set apart for the benefit of the widow, the one- 
half of the fourth originally given to the children, did not pass un- 
der her will and are not affected by it.”’ 

Mr. H. M. Barrettand Mr. J. R. Emery for complainant, 

Mr. J. W. Taylor for defendants. ‘ 





CORNELIUS VAN DUYN v. MATTIEC. SHANN. 
Account—Subrogation. 


Bill to foreclose on final hearing on pleadings and proofs. 

THE CHANCELLOR held that the complainant is entitled to an ac- 
count of the moneys due him for principal and interest on his 
thousand dollar mortgage which is to be treated as an existing 
incumbrance, and of the amount due on a certain judgment and 
moneys paid for taxes, and that he is to account for the rents re- 
ceived by Charles J. Fleming, or his grantees, since the delivery of 
the Sheriff's deed to the former, and that he is not entitled to sub- 
rogation to the rights of the legatees under the will of John 
Fleming. 

Mr. G. O. Vanderbilt and Mr. J. H. Stewart for complainant. 

Messrs. J. W. &J. K Field for George Ward. 


STATE, HAURAND, PROS. v. CONNETT. 
(Somerset Circuit Court, April Term, 1884.) 


Constitution— Appeal to Circuit Courtin inthe Trial of Small Causes. Sec. 11 of the 
Landlord and Tenant Cases—Sec. 11 of Certiorari Act (Rev. 99), so far as it author= 
Certiorart Act—The Circuit Court has no _ izes a review of such cases, is unconstitu- 
power to review proceedings in a landlord _ tional. 
and tenant case. Such proceedings are not 

Summary proceedings were instituted before a justice of the 
peace to eject a tenant for non payment of rent. A jury trial was 
had and resulted in favor of the landlord, whereupon a warrant 
issued under which the tenant was ejected, and his goods and 
chattels were levied upon for costs. Subsequently, upon affidavits 
alleging want of jurisdiction in the justice (as in Fowler v. Roe, 1 
Dutch. 549), writs of certiorari and supersedias were allowed by 
the circuit court. After the return of the writ, notice was given 
by the attorney for the landlord of a motion before. the circuit 
court to dismiss the writ and proceedings thereunder for want of 
jurisdiction in the circuit court. 

Mr. Craig A. Marsh for the motion. 

Mr. W. L. Hetfield and Mr. John Ulrich, contra. 

In support of the motion the grounds were briefly, that the 
proceedings sought to be reviewed were not in the court for the 
trial of small causes but before a justice of the peace sitting as a 
magistrate exercising special statutory powers analagous to his 
powers in cases of forcible entry and detainerand attachment; that 
the supreme court alone had power in such a case to issue the 
writ of certiorari, and that that part of the statute (Rev. p. 99, 
§ 11) extending the power of the circuit court in certiorari to other 
proceedings of justices gf the peace than those in the court for the 
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trial of small causes is unconstitutional: citing Wright v. Moran, 14 
Vr. 49; Constitution of 1844 and of 1875, Art. VI, Sec. V, par. 2; 
State v. Dufford, Pros. v. DeCue, 2 Vr. 302; Flanagan v. Plain- 
field, 15 Vr. 118, 123; P. L., 1838, p. 62, §5; Perth Amboy v. 
Holton, 5 N. J. L. J. 56; Montgomery v. Bruere, 6 Halst. 168. 

Against the motion, it was urged that the statute (Rev. p. 99, 
§ 11) clearly authorized the circuit court to issue the writ when it 
appeared that the justice of the peace had no jurisdiction, and 
that the constitutionality of the statute had never been questioned. 

The court took the papers and afterwards filed the following 
memorandum: 

Maaik, J.: Upon the authority of Flanagan v. Plainfield, 15 
Vr. 118, and Dufford v. De Cue, 2 Vr. 302, I have reached the con- 
clusion that so much of section 11 of the certiorari act (Rev. p. 99) 
as purports to impower the circuit courts to review other judg- 
ments and proceedings than those in the court for the trial of 
small causes and of the common pleas on appeal from the court 
for the trial. of small causes, is an unconstitutional enactment 
beyond the power of the Legislature. It has been so held by the 


Middlesex Circuit, in Perth Amboy v. Holton, 5 N. J. L. J. p 56. 
The present proceedings were in a landlord and tenant case. 


Such a case is not in the court for the trial of small causes. 
The result is that the writ in this case was improvidently issued 
because no jarisdiction had been conferred. 





JOHN H, CAMPBELL v. JAMES TERNEY, ET AL. 
(Middlesex Circuit Court, April Term, 1884.) 


Attorney’s Lien for Costs.—An attor- 
ney’s lien for costs can only be enforced when 
he has possession of the money received upon 
the judgment, or has arrested it in ¢ransitu, 
or when the defendant has received notice of 
the claim of the plaintiff's attorney before 
settling the judgment. 

Ifthe plaintiff assigns the judgment and re- 


On rule to show cause. 


ceives the costs asa part of the considera- 
tion, he is liable to the attorney for money 
had and received, but she cannot be com- 
pelled to pay it under a rule to show cause 
obtained by the attorney. It was not receiv- 
ed under the process of the court by a collat- 
eral assignment. 


Motion that the administratrix of the 


plaintiff be ordered to pay the attorneys of record the taxed costs 
of suit. 

Messrs. Shaffer & Durand for the rule. 

Mr. E. Cutter, contra. 

ScuppEr, J.: Judgment was obtained in this cause, April 17, 
1873, for $560.65 damages, and $51.43 costs, making a total of 
$612.08. 

The plaintiff, John H. Campbell, died in 1874, and his widow, 
Frances M. Campbell, was appointed administratrix of his estate. 
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As such administratrix she assigned the above judgment to Jacob 
Wilson, November 14, 1882, for the consideration of $962. This 


rule has been granted that Mrs. Campbell show cause why she 


should not pay the attorneys of record, Messrs. Shafer and Du- 
rand, their taxed costs, which, it is alleged, have been received by 
her. The attorney’s lien for costs on the judgment, can only be 
enforced when the attorney has possession of the money received 
upon the judgment, or has arrested it im transitu, or when the 
defendants have received notice of the plaintiff's attorney, settling 
the judgment. Bradden v. Ward, 13 Vr. 518, 

In this case the defendants have never paid the judgment, 
and the attorneys may probably be entitled, as against them, to 
execution to recover the amount of their taxed costs on motion. 
If the plaintiff's administratrix has assigned the judgment, and re- 
ceived the attorneys’ taxed costs as part consideration of the trans- 
fer, it may be that shecan be held liable to them for money had 
and received to their use. Shecannot honestly keep the attorneys’ 
costs,which did not belong to her or her husband. But the court 
has not this money in their possession ; nor can they by peremp- 
tory order compel the administratrix of the plaintiff to pay money 
which has been received not under the process of the court, but 
by a collateral assignment to a stranger, who does not ask the aid 
of the court for his protection. The rule must be discharged. 








VARIOUS TOPICS. 


OBITUARY. ate, he avowed his adhesion to the state of 


THE LATE MR. J. P. BENJAMIN. Louisiana, which had seceded from the 

From the Montreal Legal News, Union, and he at once withdrew from the 
Mr. Benjamin was born in St. Croix, a Senate and returned to New Orleans. He 
Danish West India island, in 1811, of Eng- was then called by Jefferson Davis, who had 
lish parents of the Jewish faith, who emi- just been elected President of the Southern 
grated in 1816 to Wilmington, N. C., where Confederacy, to join the Cabinet as Attorney 
his father became naturalized as an Ameri- General. To the duties of this office were 













can citizen, the son remaining a native born 
subject of England. He entered Yale Col- 
lege in 1825, but left, without graduating, 
in 1828, when he went to New Orleans, and 
was admitted to the Bar in 1832. He enter- 
ed prominently into politics, originally as a 
Whig, but on the merging of that party into 
the ‘‘ Know Nothing,” or Native American 
party, he attached himself to the Democratic 
party. He was elected to the United States 
Senate in 1852, and re-elected in 1858. On 
December 31, 1860, in a speech to the Sen- 





added those of Acting Secretary of War dur- 
ing a temporary vacancy in that office. On 
the appointment of a permanent Secretary of 
War, the Cabinet was reorganized, and Mr. 
Benjamin was made Secretary of State, re- 
taining that office and the confidence of the 
President until the overthrow of the Confed- 
eracy. He then escaped the pursuit of the 
Northern troops, and succeeded in reaching 
Nassau, New Providence, whence he sailed 
for England, where he arrived in September, 
1865. He was called to the English Bar in 
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June, 1866, established himself in London 
and rose to successful practice, receiving a 
silk gown in June, 1872. In 1868 he pub- 
lished the first, and in 1873 the second edi- 
tion of a ‘‘ Treatise on the Law of Sale of 
Personal Property.” By the fall of Overend 
& Gurney Mr. Benjamin lost the sum of 
£3000—all that he possessed on earth—and 
had to cast about for something to do until 
his book on the ‘*Sale of Personal Property” 
was completed. Having a wife and daughter 
to maintain in Paris and himself in London, 
he prepared, with that easy adaptability to cir- 
cumstances which had distinguished him 
throughout the whole of his versatile and 
many sided career, to sustain himself for a 
while by writing for the press. It was 
under these circumstances that he tempor- 
arily joined the staff of the Daily 
Telegraph and _ contributed for many 
months a series of brilliant leading articles 
to the columns of that journal. The publi- 
cation of his book upon ‘*‘ Personal Prop- 
erty”’ brought him immediately into notice. 
Shortly after its publication, Baron Martin, 
when taking his seat upon the bench, asked 
to have Mr. Benjamin’s work handed to him. 
‘‘Never heard of it, my Lord,” was the 
answer of the chief clerk. ‘ Never heard 
of it!” ejaculated Sir Samuel Martin; 
‘*mind that I never take my seat here again 
without that book by my side.” It was soon 
after this date that, speaking to one of Mr. 
Benjamin’s most intimate friends, the same 
able judge pronounced the new ornament of 
the English bar to be the greatest advocate 
that he had heard since Scarlett.” It is 
doubtful, however, whether Mr. Benjamin 
would ever have been so effective before a 
British jury or in the atmosphere where 
Scarlett was omnipotent, as he was in the 
Appeal Courts of the House of Lords of the 
Privy Council. To these courts he confined 
himself exclusively toward the end af his 
English career. 


HENRY T. DUSENBERRY. 

In the death of Henry T. Dusenberry the 
lawyers of Essex county have lost’ a man 
who has served them faithfully and cheer- 
fully in the county clerk’s office for nearly 
twenty-five years. He was appointed dep- 
uty clerk under John McChesney, in 1859, 
and served under him and under Mr, Waugh 
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and Mr. Albert P. Condit until 1868, when 
he was elected clerk. He held the office 
for five years and then left the office and 
went into the ice business, but after a year 
and a half he returned to the county clerk’s 
office as deputy, and remained there almost 
continuously until his death. He had be- 
come so familiar with all the work of the 
office and with its records that he seemed to 
be indispensable both to the clerks and to the 
bar. Members of the bar found him always 
ready to give them the benefit of his know- 
ledge and experience. He was especially 
well versed*in the criminal practice. Al- 
though he suffered much from ill health 
during the last few years, he worked on 
indefatigably and never lost his cheerful 
disposition. His genial presence will be 
greatly missed in the clerk’s office and in 
the court room, and his death is sincerely 
mourned by the bar of Essex county. 





QUESTIONS FOR EXAMINATION AT 
JUNE TERM, 





: ATTORNEYS. 

1. What are the courts of New Jersey and 
their respective jurisdiction ? 

2. Define process. 

Pleading. 

. Issues, 
Judgment. 

. A debt. 

. Bailment. 

. Disturbance. 

g- If two purchasers at different sheriffs’ 
sales, under different judgments and execu- 
tions against the same defendant, claim the 
same lands, what fact determines which has 
the better title of the two? 

10. What two provisions are contained in 
the constitution of New Jersey as to the tak- 
ing of private property for public use ? 

11. What are the common counts in as- 
sumpsit ? : 

12. What are the proceedings for the 
entry of a judgment on bond and warrant? 

13. Draw a summons in debt in the Su- 
preme Court on a bond in the penalty of 
$500, conditioned for the payment of $250, 
and made by A. to B. 

COUNSELLORS. 

1. What is an estate tail, and what are the 
incidents to a tenancy in tail ? 

2. What is tenancy by the curtesy of Eng- 
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land, and what are the requisites necessary to 
make such tenancy. 

3. In what three points does an executory 
devise differ from a contingent remainder ? 

4. Give the original and appellate juris- 
diction of the Supreme Court of the United 
States. 

5. What is a deed ? State the ordinary re- 
quisites of a deed. 

6. What are the causes for the different 
kinds of divorce ? 

7. When do lands in New Jersey escheat 
to the State, and what proceedings are 
necessary to be taken, and by whom? 

8. When may lands be sold for payment 
of debts by order of the Orphans’ Court, and 
what are the proceedings to obtain this order 
to sell ? 

g. What is waste? Of how many kinds, 
and what is the punishment for committing 
it? 

10. How are wills to be executed and wit- 
nessed under the New Jersey statute ? 

11. How may the testimony of witnesses 
residing out of the State betaken? State 
briefly the necessary proceedings, 

12. How is the action of ejectment by 
and against joint tenants prosecuted and de- 
fended ? 

13. How are corporations formed uader 
the statutes of this state? 

14. What is the provision in the statute of 
frauds in regard to contracts for the sale of 
lands ? 

15. How is partition of lands effected in 
this state, end what courts have jurisdiction 
therein ? 

16. How may a contract of a decedent 
for the sale of lands be fulfilled ? 

17. What are the common law rules of de- 
scent, and how are they changed by the New 
Jersey statute ? 

18. For how long a period are taxes a lien 
upon lands, and what are the proceedings 
that may be taken to collect the same by 
sale ? 





EASEMENT OF LIGHT AND AIR, 


The decision of the Chancellor in Sut- 
phen v. Therkelson at the May Term is very 
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interesting and important upon this subject 
of light and air. The doctrine of ancient 
lights does not prevail in this state, but the 
Chancellor’s opinion shows clearly that this 
is not inconsistent with an easement arising 
out of implied grant when the two tene- 
ments adjoin each other and both have 
belonged to the same owner. This case de- 
cides that if the light and air are essential 
to the enjoyment of a house, and the owner 
sell the house, retaining the lot, there is an 
implied grant with the house of the right 
to light and air over the lot retained, and 
thus can be enforced against a subsequent 
purchaser, and indeed, it appears from the 
opinion that the easement would attach to 
the house even if the lot were sold first. 

We shall publish the opinion next month. 





CHANCERY DECISIONS, MAY TERM, 
1884. 


The following cases were decided by the 
Chancellor at the May term, besides those 
of which we have given abstracts: 

D. L. W. R. R. Co. v. Oxford Iron Co., 
on petition of First Nat. Bank of Washing- 
ton. Decided in favor of the petitioner. 

Guesine Frecknecht v. Magdalena Meyer. 
Bill dismissed with costs. 

John W. Sharp v. Wm. P. Todd. Decree 
for defendant. 

Squire v. Shepherd. _ Bill dismissed. 

Penn Mut. Life Ins. Co. v. Samuel Sem- 
ple. Injunction ordered. 

Wm. Pennington v. Miriam Mendes, and 
two othercases. Samecomplainant. Tax 
in Paterson held to be paramount to mort- 
gage. 

Washington B. Williams v. 
Boice. Demurrers overruled. 

John S. Sutphen et als., exrs. v. Les P. 
Therkelson, Injunction granted restraining 
the defendant from obstructing the lights in 
the plaintiff's house, it appearing that the 
house had been sold to the complainant by 
a former owner of the defendant’s land, and 
that the use of the lights was essential to the 
beneficial use of the house. 


Garret S. 





